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AN ACT to create 135.066 of the statutes; relating to: dealerships between
intoxicating liquor wholesalers and grantors.
The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:

1 SECTION 1. 135.066 of the statutes is created to read:

2 135.066 (1) LEGISLATIVE FINDINGS. The legislature finds tha
3 @ﬁﬂﬁﬁer system for the distribution of intoxicating liquor is in the best
4 interest of the state and the citizens of Wisconsin; that the three-tier system for
5 distributing intoxicating liquors has existed in Wisconsin for over 60 years; that the
6 three-tier system ensures a balanced and level playing field between grantor and
7 wholesale tiers; that a wholesale tier consisting of numerous healthy competitors is
8 necessary for a balanced and healthy system; that the number of intoxicating liquor
9 wholesalers in Wisconsin has significantly declined over the past two decades; that
10 this continuing decline threatens the health and stability of the wholesale tier; that'this
11 legislétion, and its application to all intoxicating liquor dealerships regardless of when

Revised: Scptember 2, 1999
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they were entered into, is necessary to promote and maintain a wholesale tier
consisting of numerous healthy competitors; and that maintenance and promotion of
the three-tier system by means of this legislation will promote the public health,
safety and welfare. The legislature further finds that a stable and heaithy wholesale
tier provides an efficient and effective means for tax collection. The legislature
further finds that dealerships between intoxicating liquor wholesalers and grantors
have been subject to state regulations since the enactment of the 21st Amendment to

the U.S. Constitution and that the parties to those dealerships expect changes to state

legislation regarding those dealerships. S

138, 066 (2) INTOXICATING LIQUOR DEALERSHIP. Except as prov:ded in

' subsecnon (3) tpe community of interest element of dealership is satlsﬁed where the

dealer is a wholesaler as defined in s. 125.02 (21) which sells and distributes
intoxicating liquor as defined in s. I’25.02(8). |

| 135.066 (3) APPLICABILITY. (a) Chapter 135 applies to all intoxicating liquor
dealerships regardless of when they were entered into except to intoxicating liquor

dealerships where:

1. The grantor, including any affiliates, divisions or subsidiaries, has

never produced on an%nual basis more than 200,000 gallons of intoxicating liquor

as defined in s. 125.02(8); or

T —

2a. TheLﬁtoxlcatxnijuor wholesaler}net sales revenues from all of the

grantor’s brands of intoxicating liqu@e as defined in s. 125.02(22),

sold to the intoxicating liquor wholesaler, constitute less than $% of the wholesaler’s

Reviscd: September 2, 1999
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1 total net sales revenues of xntoxnefgrlg_ ﬁ!xgucirm except for wine, for the wholesaler’s

2 most recent fiscal yea&pgecedmg the alleged violation of this cha;;fcr /andf?

3 2b. The ,}ntox:catxgg llqu;x' ;;;l;glgﬂs/ﬁct sales revenues from all of the

4 grantor’s brands of wine sold to the intoxicating liquor wholésaler constitute less than

5 5% of the wholesaler’s total net sales revenues of wine for the wholesaler’s m gi\tj

6 recent ﬁscal year precedmg the alleged v1olauon of th:s chapte‘.ﬁ,,,

7 # //ﬁ’%" 2c. For purposes of this subsection, "net sales revenues” means gross dollar

8 I\ // sales less returns, discounts and allowances.

9 | (b)  The effect of this section ma;' not be varied by contract or agreement.

10 Any contract or agreement purporting to do so is void and unenforceable to that
11 extent only. Provisions of a dealership that prevent a wholesaler of intoxicating
12 liquor, through choice of law or forum provisions, from bringing an action in this
13 state under ch. 135 are void and unenforceable to that extent only.
14 135.066 (4) CHANGE IN OWNERSHIP. A change in the ownership,
15 management, or conm;l of an intoxicating liquor wholesaler or of an intoxicating
16 liquor wholesaler’s business is not good cause if the changed ownership or
17 management or control meets the grantor’s reasonable and material qualifications for
18 wholesaler applicants in effect at the time of the change. In the event an intoxicating
19 liquor wholesaler transfers its dealership rights to a party who meets the grantor’s
20 reasonable and material qualifications for wholesaler applicants in effect at the time
21 of transfer, such transferee shall succeed to the transferor’s dealership rights and the
22 grantor shall continue to be bound by the dealership.

Reviscd: Scptember 2, 1999
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135.066 (S) LIABILITY OF TRANSFEREE. (1) For purposes of this section bnly,
the following definitions apply:

(a) "Goo“ill' includes use of a trademark, trade name, logotype or other
commercial symbol, and use of a variation of a trademark, trade name, logotype,
advertisement or other commercial symbol.

(b) "Transferee” means a person who acquires any asset or activity of a
grantor’s business and who uses the goodwill associated with intoxicating liquor of
the grantor.

(2) A transferee shall be bound by each of the grantor’s dealerships with
the grantor’s wholesalers and consequently shall be deemed a grantor for purposes of,
and shall comply witﬁ, the requirements of this chapter.

135.066 (6) SEVERABILITY. If any provision of section 135.066, or the
application of any provision of section 135.066 to a dealership is held invalid, such
invalidity shall not affect other provisions or applications of section 135.066 that can
be given effect withéut the invalid provision or application and to this end the
provisions of section 135.066 are severable.

SECTION 2. EFFECTIVE DATE. Section 135.066 is to be applied retroactively
to all intoxicating liquor dealerships regardless of when they were entered into
including any intoxicating liquor dealerships that were terminated or the competitive

circumstances of which were changed within one year prior to the enactment of

section 135.066.

-Revised: September 2, 1999
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COMPROMISE LEGISLATION SUMMARY

The compromise legislation creates a ncw subsection 135.066 to Chapter 135 to the
existing Wisconsin Fair Dealership Law ("WFDL"). The new subsection has four key elements:

(1)  Expanded coverage for intoxicating liquor dealerships.
(2)  Provisions relating to change in ownership of the wholesaler.
(€)] Provisions relating to consolidation of suppliers.

“) Application to contracts regardless of when they were entered into.

1 Expanded coverage for intoxicating liquor dealerships.

As you know, under the current WEDL, courts have interpreted the community of interest
element of a dealership to mean that a product line must constitute a large percentage of a
dealer’s business. Section 135.066(2) of the compromise legislation provides that the community
of interest element is satisfied where the dealer is a wholesaler licensed under Wisconsin law to
distribute intoxicating liquor including wine. Under subsubsection (2), the compromise
legislation would provide coverage to all product lines of intoxicating liquor; however,
subsubsection (3) provides two "brightline” exceptions to subsubsection (2):

(1) For suppliérs which produce less than 200,000 gallons (e.g. Wollersheim Winery
currently produces ___ gallons)

(2)  For lines which constitute'less than 5% of a wholesaler’s business (as measured
by net sale revenues) of wine or liquor respectively.!

(2)  Provisions relating to change in ownership of the wholesaler.

Subsubsection (4) provides that a wholesaler can transfer its business to another entity which
meets the “. . .grantor’s reasonable and material qualifications for wholesaler’s applicants in
effect at the time of the change.” This provision means that a wholesaler who has spent his or
her entire life building a business can receive value for that effort. A grantor cannot arbitrarily
deny such a transfer. On the other hand, a wholesaler cannot transfer to anyone that it wants;
rather, the ransferee must mehe grantor’s reasonable requirements as noted above. Similar
provisions exist in the auto dealers law at §§ 218.01(3)(2)26. and 218.01(3c).

(3)  Provisions relating to consolidation of suppliers.

! It should be noted that the WFDL. does not currently exclude such lines; rather, as noted
above, courts have interpreted the community of interest requirement to exclude such lines.
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Subsubsection (5) provides that a grantor which acquires another grantor’s business is bound by
the acquired grantor’s existing dealerships. The provision protects against a grantor from simply
reorganizing (i.e. merger, transfer, etc.) to, in effect, terminate an existing wholesaler. Similar
provisions exist in the auto dealer’s law at § 218.01(3)(2)17.

(4  Application to contracts regardless of when they were entered into.

Subsubsection (3) provides that "[Clhapter 135 applies to all intoxicating liquor dealerships
regardless of when they were entered into . . ." This subsubsection is intended to establish that

the compromise legislation is to be retroactively applied. It is supported by the legislative
findings of subsubsection (1). Section 2 of the compromise legislation further addresses the
application of § 135.066. It states:

EFFECTIVE DATE. Section 135.066 is to be applied retroactively to all intoxicating liquor
dealerships regardless of when they were entered into including any intoxicating liquor
dealerships allegedly terminated within one year prior to the enactment of section

135.066.

It makes clear that retroactive application will not "undo” events that occurred over a year prior
to its enactment.
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ASSEMBLY AMENDMENT,

TO ASSEMBLY SUBSTITUTE AMENDMENT 1,

TO 1999 ASSEMBLY BILL 133

1 At the locations indicated, amend the substitute amendment as follows:
2 1. Page 1139, line 11: after that line 1nsert
B . N T T
3 WQCTION 2166b 135 02 (1) of the statutes is amegglg,d»
4 | 135.02 (1)“\Commun1ty of interest” mggns/é/;ntmmng financial 1nterest
| T i
5 g‘ between the grantor and gréi’nte@ in g;tl‘f‘er the operatlon of the dealership business | |
( " % o ‘i
6 ’ or the marketing of such gggds’or servﬁé"‘é”mwe cept as provided in s. 135.07 (4), an 1
7 relationship betwee rthe grantor and granteein Wthh egrantee is an intoxicating 1
8 liquor whol€galer, as defined in s. 125.02 (21), of the grantor’s brandsofintoxicating i
- !
T 9 llg 10T, . MﬂwwMML,,MW%_Mw’ﬂ W T i BT - i
L d% - N | [ 66) O T '"""“'*u-;..,,“
i} of the statutes is created to read:
— A
' é’{;“‘; 11 135.02 f‘lntomcatmg liquor” has the meaning given in s. 125.02 (8)
PN >
[~ f@ (SECTION 2166L. 135.02 (7) of the statutes is created to reaﬁ?%’
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135.02 (7) “Wine” has the meaning given in s. 125.02 (22).

W SECTION J2([1>66p. 135.025(07f the statutes is created to read:
1- )15 )
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135.02f Liability of transferee of intoxicating liquor grantor. (1) In this
section:

(a) “Goodwill” includes the use of a trademark, trade name, logotype or other
commercial symbol, and the use of a variation of a trademai'k, trade name, logotype,
advertisement or other commercial symbol.

(b) “Transferee” means a person Who acquires any assét or activity of a
grantor’s intoxicatiﬂg liquor business and who uses the goodwill associated with the
grantor’s brand of intoxicating liquor.

(2) A transferee is considered a grantor for the purposes of this chapter and is
considered to have assumed the transferor’s dealership with the wholesaler of that
brand.

SECTION 2166r. 135.03 of the statutes is renumbered 135.03 (1) and amended
to rcad:

135.03 (1) Ne Subject to sub. (2), no grantor, directly or through any officer,
agent or employe, may terminate, cancel, fail to renew or substantially change the
competitive circumstances of a dealership agreement without good cause. The
burden of proving good cause is on the grantor.

SECTION 2166u. 135.03 (2) of the statutes is created to read:

135.03 (2) A change in the ownership or management of an intoxicating liquor
wholesaler, as deﬁned in s. 125.02 (21), is not good cause for a grantor to terminate,
cancel, fail to renew or substantially change the competitive circumstances of its

dealership with that wholesaler if the changed ownership or management meets the
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grantor’s reasonable and material qualifications in effect at the time of the change
for intoxicating liquor dealerships.

SECTION 2166y. 135.07 (4) of the statutes is created to read:

135.07 (4) To a dealership involving the wholesaling of intoxicating liquor if any
of the following apply: |

(a) The grantor Mm@@, including any affiliate, division or subsidiary
of the grantor, has never produced more than 200,000 gallons of intoxicating liquor
in any year.

(b) The dealer’s net revenues from the salé of the grantor’s brands of
intoxicating liquor constitute less than 5% of the dealer’s total net revenues from the
sale of intoxicating liquor during the dealer’s previous fiscal year and the dealer’s net
revenues from the sale of the grantor’s brands of wine constitute less than 5% of the

dealer’s total net revenues from the sale of wine during the dealer’s previous fiscal

”

year.”.

o,

p
(END)
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qv SECTION 2166b. 135.02 (3) of the statutes is/Amended to read:

135.02 (3)| “Dealership” means a any of the following:

(a) A contract or agreement, either expressed or implied, whether oral or

written, between 2 or more persons, by which a person is granted the right to sell or
distribute goods or services, or use a trade name, trademark, service mark, logotype,
advertising or other commercial symbol, in which there is a community of interest

in the business of offering, selling or distributing goods or services at wholesale,

retail, by lease, agreement or otherwise.

History: 1973 c. 179; 1977 c. 171; 1983 a. 189; 1993 a. 482.

SECTION 2166¢. 135.02 (3) (b) of the statutes is created to read:

135.02 (3) (b) A contract or agreement, either expressed or implied, whether

oY cavng liqoor
oral or written, betweenﬁﬁggnanufacturer s defined in s. 125.02 (IOWWMZ@@
Gewiyict or 8qreemei)
ligfddr and a wholesaler by whichja wholesaleris granted the right tosell or d1str1bute
intoxicating liquor or use a trade name, trademark, service mark, logxftype
advertising or other commercial symbol related to intoxicating liquor.
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S
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SECTION aﬁ/ 135.02 (51) of the statutes is created to read:

N\
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185.02 (5r) “Net revenues” means the gross dollar amount received from the

sale of intoxicating liquor minusﬁ'eturns, discounts and allowances.

(envo o7 INS&W;T7

i

/ v
i of 135.03 of the statutes and (Jthe
)'.' ‘/
135.03 (2) and 135.07 (4) of the

statutes take effect retro'éctively to October 1, 1998.”.
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SECTION 135.026 of the statutes is created to read:

135.026 Legislative findings relating to intoxicating liquor
dealerships. The legislature finds that a balanced and healthy #Hrdg-tier system
for distributing intoxicating liquor is in the best interest of this state and its citizens;
Wtier system ensures a balanced and level system between the grantor
and wholesale tiers; that a wholesale tier consisting of numerous healthy
competitors is necessary for a balanced and healthy system; that the number of
intoxicating liquor wholesalers in this state ‘igin decline; that this decline threatens

the health and stability of the wholesale tier; that the regulation of all intoxicating

liquor dealerships is necessary to promote and maintain a wholesale tier consisting

of numerous healthy competitors; and that the maintenance and promotion of the

ved-tier system will promote the public health, safety and welfare. The legislature
further finds that a stablc and healthy wholesale tier provides an efficient and
effective means for tax collection. The legislature further finds that dealerships
between intoxicating liquor wholesalers and grantors have been subject to state
regulation since the enactment of the 21st Amendment to the U.S. Constitution and

that the parties to those dealerships expect changes to state legislation regarding

those dealerships.
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1. A court could find this bill unconstitutional in that its retroactive application may

impermissibly impair the obligation of contracts in violation of article Lsection 10, of
the U.S. Constitution and article I section 12 of the Wisconsin Constitution. A court

may make this finding based on ‘the fact tﬂat it may impair existing contractual
relationships between intoxicating liquor manufacturers and wholesalers.

Furthermore, because certain provisions of this draft are to be applied retroactively,
a court might find that they do not comport with due process requirements. These
requirements are satisfied if the public interest served by the retroactive application
outweighs the private interests that are overturned by it and if that retroactive
application is not fundamentally unfair.

While the inclusion of legislative findings in this draft may give a court a basis on
which to sustain the constitutionality of the draft, a court could still find the provisions
of the draft unconstitutional.

2. Please note that I made some changes to the legislative findings language that
you furnished because, in part, I believe that some of that language conflicted with the
substantive provisions of the draft.

3. I did not include the provision prohibiting parties from entering into contracts
that vary the effect of the progi§ions created in the draft because this provision exists
in current law under's. 135.025 (38).

4. T also did not include the severability language you furnished because that
provision exists in current law in s. 990.001 (11).

5. Please note that,under this draft, a transferee succeeds to the interest of a grantor
upon the transfer of gny asset, no matter how inconsequential, aslong as the transferee
uses the grantor’s goodwill associated with the grantor’s brand of intoxicating liquor.
Is this consistent with your intent?

v
6. In proposed s. 135.07 (4) (b), I used sales during the “dealer’s previous fiscal year”
as the benchmark for determining whether an intoxicating liquor dealership is bound
by ch. 135. This determination will then vary from dealer to dealer depending on the
indivic\i;ml dealer’s fiscal year. You may wish to use the term “year” which, under s.
990.01'(49) in current law means calendar year. This would also then be consistent
with s. 135.07 (4) (a), as created in the draft. Alternatively, you may wish to use the

term, “the preceding 12 months”.
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7. The term “allowances” in the definition of “net revenue” created in this draft is
vague. You may wish to make the definition of “net revenue” more specific so that this
definition does not give rise to litigation on the issue of the meaning of this term.

8. Imade the retroactive provisions of the draft retroactive to October 1, 1998 rather
thag at0 one year before the date of the bill’s publication. Is this O'K.?
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1. A court could find this bill unconstitutional in that its retroactive application may
impermissibly impair the obligation of contracts in violation of article I, section 10, of
the U.S. Constitution and article I, section 12, of the Wisconsin Constitution. A court
may make this finding based on the fact that it may impair existing contractual
relationships between intoxicating liquor manufacturers and wholesalers.

Furthermore, because certain provisions of this draft are to be applied retroactively,
a court might find that they do not comport with due process requirements. These -
requirements are satisfied if the public interest served by the retroactive application
outweighs the private interests that are overturned by it and if that retroactive
application is not fundamentally unfair.

While the inclusion of legislative findings in this draft may give a court a basis on
which to sustain the constitutionality of the draft, a court could still find the provisions
of the draft unconstitutional.

2. Please note that I made some changes to the legislative findings language that
you furnished because, in part, I believe that some of that language conflicted with the
substantive provisions of the draft.

3. Idid not include the provision prohibiting parties from entering into contracts
that vary the effect of the provisions created in the draft because this provision exists
in current law under s. 135.025 (3).

4. T also did not include the severability language you furnished because that
provision exists in current law in s. 990.001 (11).

5. Please note that, under this draft, a transferee succeeds tothe interest of a grantor
upon the transfer of any asset, no matter how inconsequential, as long asthe transferee
uses the grantor’s goodwill associated with the grantor’s brand of intoxicating liquor.
Is this consistent with your intent?

6. In proposed s. 135.07 (4) (b), I used sales during the “dealer’s previous fiscal year”
as the benchmark for determining whether an intoxicating liquor dealership is bound
by ch. 135. This determination will then vary from dealer to dealer depending on the
individual dealer’s fiscal year. You may wish to use the term “year” which, under s.
990.01 (49) in current law means calendar year. This would also then be consistent
with s. 135.07 (4) (), as created in the draft. Alternatively, you may wish to use the
term, “the preceding 12 months”.
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7. The term “allowances” in the definition of “net revenue” created in this draft is
vague. You may wish-to make the definition of “net revenue” more specific so that this
definition docs not give rise to litigation on the issue of the meaning of this term.

8. Imade the retroactive provisions of the draft retroactive to October 1, 1998, rather
than retroactive to one year before the date of the bill’s publication. Is this O.K.?

Robin N. Kite

Legislative Attorney

Phone: (608) 266-7291

E mail: Robin.Kite@legis.state.wi.us

It is not clear to me how retroactively imposing a dealership, which the grantor
manufacturer may not terminate or cancel without good cause, will affect
“dealerships” terminated between October 1, 1998, and the date this amendment is
enacted. Presumably, the manufacturer who terminated his or her “dealership” on, for
example, January 1, 1999, continues to sell its brand using a new wholesaler. Yet 2
dealerships will be implied under this amendment: one with the current wholesaler
and one with the wholcsaler terminated on January 1. The manufacturer may not
terminate the existing dealership to return it to the prior wholesaler. It seems this
draft will create a cause of action for improper termination for every wholesaler that
was terminated since October 1, 1998. Is this your intent?

Paul E. Nilsen
Legislative Attorney
Phone: (608) 261-6926
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MEMORANDUM
To: Senator Charles Chvala

From: Eric Petersen, Wisconsin Wine & Spirits Institute
Date: September 29, 1999

Re: Drafter’s Note from the Legislative Reference Bureau LRB 1774//1dn
dated September 28, 1999

We have reviewed the LRB draft and have several serious concerns with it. The
draft makes several changes to the language that was submitted which dramatically
impacts the effect of the originally submitted language. We have attached a revised
draft to this memo. The revised draft restores the provisions which we believe are
essential to the legislation and attempts to maintain the stylistic changes made by
LRB 1774/1dn. (We have attached a draft which shows the changes and a clean
draft where the changes are incorporated.) This memo first addresses our major
concerns with the LRB draft followed by a response to LRB’s itemized issues.

First, the LRB draft changes the means by which the legislation is integrated into
existing chapter 135. The submitted draft integrated the legislation into existing
chapter 135 by establishing a separate subsection (subsection 135.066) which
addresses the unique concerns associated with intoxicating liquor dealerships. The
submitted draft did not alter existing chapter 135 in any fashion.

The LRB draft attempts to integrate the legislation by altering certain provisions of
chapter 135. For example, the LRB draft alters the definition of "dealership" to
create a new intoxicating liquor dealership (Section 2166b). However, the new /
definition of dealership is limited because it is only applicable to intoxicating liquor
manufacturers as defined in § 125.02(10). That definition does not include
rectifiers. On the other hand, the submitted language (135.066(2)) was broader in

that it applies to all dealerships where the dealer is a wholesaler as defined in s.
125.02(21) and distributes intoxicating liquors as defined in 125.02(8).

Another example of the difficulty associated with LRB’s integration concerns the
non-applicability sections (Section 2166g). For purposes of applicability, the ,
submitted language required an “intoxicating liquor less wine" to “intoxicating L /
liquor less wine” comparison and a "wine" to “wine” comparison. The LRB
language set forth below requires an intoxicating liquor (which by LRB’s definition
includes wine) to intoxicating liquor (which by LRB’s definition includes wine)
comparison and a wine to wine comparison:
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MEMORANDUM

To: Senator Charles Chvala

From: Eric Petersen, Wisconsin Wine & Spirits Institute
Date: September 29, 1999

Page: 2

(b) The dealer’s net revenues from the sale of the grantor's brands of
intoxicating liguor constitute less than 5% of the dealer’s total net revenues =
from the sale of intoxicating liquor during the dealer’s previous fiscal year ~
and the dealer’s net revenues from the sale of the grantor's brands of wine
constitute less than 5% of the dealer’s total net revenues from the sale of
wine during the dealer’s previous fiscal year.

Second, the LRB draft changes the sub_stantive provisions of the submitted draft.
The LRB draft alters proposed § 135.066(4) of the submitted draft by eliminating
the term "control” and most significantly by eliminating the entire second sentence:

In the event an intoxicating liquor wholesaler transfers its dealership rights
to a party who meets the grantor’s reasonable and material qualifications /

for wholesaler applicants in effect at the time of transfer, such transferee
~§trall succeéd 10 the transferor's dealership rights and the grantor shall

@El.nie to be bound by the dealership. o e

e

N — J———— o

Both changes substantiaily reduce the protection intended by this proposed
provision.

Additionally, with regard to proposed § 135.066(5), the LRB draft alters the
language of subsection (2) eliminating the language that . . .[T}he transferee shall
be bound by each of the grantor’s dealerships with the grantor’s wholesalers and
consequently shall be deemed a grantor for purposes of, and shall comply with, the
requirements of the chapter.” Again, the effect is to reduce the protection intended

by the provision.

The remainder of this memo is a response to the numbered items in the LRB
Drafters Note.

1. A court could find this bill unconstitutional in that its retroactive
application may impermissibly impair the obligation of contracts in
violation of article I, section 10, of the U.S. Constitution and article I,
section 12, of the Wisconsin Constitution. A court may make this
finding based on the fact that it may impair existing contractual
relationships between intoxicating liquor manufacturers and wholesalers.

Furthermore, because certain provisions of this draft are to be applied
retroactively, a court might find that they do hot comport with due
process requirements. These requirements are satisfied if the public
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MEMORANDUM

To:  Senator Charles Chvala

From:  Eric Petersen, Wisconsin Wine & Spirits Institute
Date: September 29, 1999

Page: 3

interest served by the retroactive application outweighs the private
interests that are overturned by it and if that retroactive applicafion is
not fundamentally unfair,

While the inclusion of legislative findings in this draft may give a court
a basis on which to sustain the constitutionality of the draft, a court
could still find the provisions of the draft unconstitutional.

We believe the submitted legislation is constitutional because it is carefully drawn
to maintain and promote :a public policy (3-tier system of distributing intoxicating
liquor) that has been in existence for over 60 years which is currently being
threatened. While it is true that the Wisconsin Supreme Court found retroactive
application of the WFDL to be unconstitutional in Wipperfurth v. U-Haul, 101 Wis.
2d 586, 304 N.W.2d 757 (1981), it did so because the Legislature failed to provide
the necessary support for retroactive application: ‘

There has been no showing that the severe disruption of contractual
expectations of these partics was necessary to meet an important social
problem. The retroactive application of the dealership law on this existing
contract with its established obligations was severe as to substantive rights
of the contract not only as to remedy of the parties. Retroactive application
here affected vested rights and obligations substantially. The dealership law
was not so carefully drawn to show the use of the police power was
reasonably necessary and exigent and it served a vital purpose of
government to retroactively affect contracts in existence when it was made
law. In fact, the equivocating language of sec, 135.025(2)(d), Stats., does
not demonstrate the legistative determination of necessity to apply police
power retroactively. Therefore, the court holds retroactive application{101
Wis.2d 599] of ch. 135, Stats., is prohibited as unconstitutional by Art. I,
sec. 10 of the United States Constitution.

However, unlike the situation in Wipperfurth, here the Legislature has
unequivocally stated retroactive application is necessary and explained why it is
necessary in its legislative findings.

Morcover, unlikc the situation in Wipperfurth which affected all types of
dealerships, the submitted legislation affects only a very specific and unique type
of dealership—-the intoxicating liquor dealership. The intoxicating liquor dealership
is unique because there is no other industry over which the State has so much
regulatory control:
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MEMORANDUM

To: Senator Charles Chvala

From:  Eric Petersen, Wisconsin Wine & Spirits Institute
Date: September 29, 1999

Page: 4

While the state’s vested as they are with general police power, require not
specific grant of authority in the federal Constitution to legislate with
respect to matters traditionally within the scope of the police power, the
broad sweep of the Twenty first Amendment has been recognized as
conferring something more than the normal state authority over public
health, welfare and morals. California v. LaRue, 409 U.S. 109 (1972).

5XE

...indeed, the states have, by virtue of the Twenty-first Amendment
broader authority over the liquor business than over any other
business. United Beverage Company of South Bend v. Indiana Alcoholic
Beverage Commission, 760 F.2d 155 (7th Cir. 1985)

E 3% R 3

First, we are aware that the states, under the broad sweep of the
Twenty-ficst Amendment, are endowed with ‘something more than the
normal police power in regulating the sale of liquor in the interests of
the public health, safety, morals and general welfare. Grand Bazaar
Liquors v. City of Milwaukee, 105 Wis.2d 203 (1982).

There is simply no other type of dealership that the State has so actively and
thoroughly regulated over the years. The submitted legislation is merely a
continuation of that regulation.

2. Please note that I made some changes to the legislative findings language
that you furnished because, in part, I belicve that some of that language
conflicted with the substantive provisions of the draft.

We do not believe that any part of the substantive provisions of the legislative
findings conflicted with the draft. We have restored the struck provisions. We have
maintained LRB’s stylistic changes.

3. I did not include the provision prohibiting parties from entering into
contracts that vary the effect of the provisions created in the draft
because this provision exists in current law under s. 135.025 (3).

We agree and have deleted the provision.
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MEMORANDUM

To: Senator Charles Chvala

From:  Erc Petersen, Wisconsin Wine & Spirits Institute
Date: September 29, 1999

Page: 5

4. I also did not include the severability language you furnished because

that provision exists in current law in s. 990.001 (11). _

We are aware that Wisconsin Statutes (§ 990.001(11)) contain a general severability
provision. We are also aware that courts have ignored that general provision in the
past and have looked to express severability clauses within specific legislation to
determine legislative intent. See, e.g. Burlington Northern, Inc. v. City of
Superior, 131 Wis. 2d 564, 388 N.W.2d 916 (1986). Given the constitutional
issues identified above, an express severability clanse is necessary.

s. Please note that, under this draft, a transferee succeeds to the interest
of a grantor upon the transfer of any asset, no matter how
inconsequential, as long as the transferee uses the grantor’s goodwill
associated with the grantor’s brand of mtoxlcatmg liquor. Is this
consistent with your intent?

Yes. The intent is to bind a transferee of a grantor’s dealership. However, we
would note that there are exclusions set forth in other parts of the legislation.

6. In proposed s. 135.07(4) (b), I used sales during the "dealer’s previous
fiscal year" as the benchmark for determining whether an intoxicating
liquor dealership is bound by ch, 135. This determination will then vary
from dealer to dealer depending on the individual dealer’s fiscal year.
You may wish to use the term "year" which, under s. 990.01 (49) in
current law means calendar year. This would also then be consistent
with s. 135.07 (4) (a), as created in the draft. Alternatively, you may
wish to use the term, "the preceding 12 months".

The intent was to use the dealer’s maost recent fiscal year as the benchmark. We
recognize that there may be variations between dealers as to what 12 months
constitute a fiscal year.

7. The term "allowances” in the definition of "net revenue" created in this
draft is vague. You may wish to make the definition of "net revenue"
more specific so that this definition does not give rise to litigation on the
issue of the meaning of this term,

We believe the term "allowances” is generally recognized accounting term with a
generally accepted meaning and is not vague.
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MEMORANDUM

To: Senator Charles Chvala

From:  Eric Petersen, Wisconsin Wine & Spirits Institute
Date: September 29, 1999

Page: 6

8. I made the retroactive provisions of the draflt retroactive to October 1,
1998 rather than retroactive to one year before the date of the bill’s
publication. Is this OK?

The bill applies to all dealerships regardless of when they were entered into;
however, given that the statute of limitations under the WFDL is one year, it would
only affect a termination or change in competitive circumstances which occurred
in the year preceding enactment of the legislation. Accordingly, we do not have
a problem with using the October 1, 1998 date and have done so.

It is not clear to me how retroactively imposing a dealership, which the grantor
manufacturer may not terminate or cancel without good cause, will affect
"dealerships" terminated between October 1, 1998, and the date this
amendment is enacted. Presumably, the manufacturer who terminated his or
her "dealership” on, for example, January 1,1999, continues to sell its brand
using 2 new wholesaler. Yet 2 dealerships will be implied under this
amendment: one with the current wholesaler and one with the wholesaler
terminated on January 1. The manufacturer may not terminate the existing
dealership to return it to the prior wholesaler. It seems this draft will create~a
cause of action for improper termination for every wholesaler that was
terminated since October 1, 1998. Is this your intent?

As in the case under the existing WFDL, the newly appointed dealer’s rights exist
only to the extent that the previous dealer was not improperly terminated. A
grantor’s termination of a newly appointed dealer pursuant to a court order would

surely constitute good cause,
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ASSEMBLY AMENDMENT,
TO ASSEMBLY SUBSTITUTE AMENDMENT 1,
TO 1999 ASSEMBLY BILL 133

1 At the locations indicated, amend the substitute amendment as follows:

2 1. Paée 1139, line 11: after that line insert:

3 "Sect’vion'2166b. 135.066 of the sﬁtutes is creat;d to read:

4 135.066 (1) LEGISLATIVE FINDINGS. The legislature finds that a balanced and

5 ’D/p healthy three-tier system for distributing of intoxicating liquor is in the best interest

6 ;)?Ylﬁ:?ﬁtcmdigs\gitizens; that the 3-tier system for distributing intoxicating liquors
7 has existed in Wis s; for over 60 years;that the 3-tier system ensures a balanced
8 and level system between grantor and wholesale tiers; that a wholesale tier consisting
9 \ of numerous healrthy competitors is necessary for a balanced and healthy system; that
10 Nbcr of illtoxicating liquor wholesalers in Wisconsin has significantly declined
11 6( > over the\st/Ltwo detades; that this continuing decline threatens the health and
12 stability o? the wholesale tier; that this legislation, and its application to all
13 intoxicating liquor dealerships regardless of when they were entered into, is necessary
14 to promote and maintain a wholesale tier consisting of numerous healthy competitors;

15 and that maintenance and promotion of the 3-tier system by means of this legislation
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will promote the public health, safety and welfare. The legislature further finds that
a stable and healthy wholesale tier provides an efficient and effective means for tax
collection. The legislature further finds that dealerships between intoxicating liquor
wholesalers and grantors have been subject to state regulation since the enactment of
the 21st Amendment to the U.S. Constitution and that the parties to thosg dealerships
expect changes to state legislation regarding those dealerships.

135.066 (2) INTOXICATING LIQUOR DEALERSHIP. Except as provided in
subsection (3), the community of interest element of dealership is satisfied where the
dealer is a wholesaler as defined in s. 125.02 (21) which sells and distributes
intoxicating liquor as defined in s. 125.02(8).

135.066 (3) APPLICABILITY. (a) Chapter 135 applies to all intoxicating liquor
dealerships regardless of when they were entered into except to intoxicating liquor
dealerships wheré:

1. The grantor, including any affiliates, divisions or subsidiaries, has
never produced more than 200,000 gallons of intoxicating liquor as defined in s.
125.02(8) in any year; or

2a.  The intoxicating liquor wholesaler’s net sales revenues from all of the
grantor’s brands of intoxicating liquor, except for wine as defined in s. 125.02(22),
sold 1o the intoxicating liquor wholesaler, constitute le;s than 5% of the wholesaler's
total net sales revenues of intoxicating liquor, except for wine, for the wholesaler’s
most recent fiscal year preceding the alleged violation of this chapter; and

2b.  The intoxicating liquor wholesaler’s net. sales revenues from all of the

grantor’s brands of wine sold to the intoxicating liquor wholesaler constitute less than
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5% of the wholesaler’s total net sales revenues of wine for the wholesaler’s most
recent fiscal year preceding the alleged violation of this chapter.

2c.  For purposes of this subsection, "net sales revenues™ means gross dollar
sales less returns, discounts and allowances.

135.066 (4) CHANGE IN OWNERSHIP. A change in the_ ownership,
management, or control of an intoxicating liquor wholesaler or of an intoxicating
liquor wholesaler’s business is not good cause if the changed ownership or
management or control meets the grantor’s reasonable and material qualifications for
wholesaler applicants in effect at the time of the change. In the event an intoxicating
liquor wholesaler transfers its dealership rights to a party who meets the grantor’s
reasonable and mate;ial qualifications for wholesaler applicants in ‘effect at the time
of transfer, such transferee shall succeed to the transferor's dealership rights and the
grantor shall continue to be bound by the dealership.

135.066 (5) LIABILITY OF TRANSFEREE. (1) For purposes of this section only,
the following definitions apply:

(a)  "Goodwill" includes use of a trademark, trade name, logotype or other
commercial symbol, and use of a variation of a trademark, trade name, logotype,
advertisement or other commercial symbol.

(b) "Transferee" means a person who acquires any asset or activity of a
grantor’s intoxicating liquor business and who uses the goodwill associated with

intoxicating liquor of the grantor.
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1 (Z) A transferee shall be bound by each of the grantor’s dealerships with
2 the grantor’s wholesalers and cqnsequently shall be deemed a grantor for purposes of,
3 and shall comply with, the requirements of this chapter.

4 135.066 (6) SEVERABILITY. If any provision of section 135.066, or the
5 application of any provision of section 135.066 to a dealership is held invalid, such
6 invalidity shall not affect other provisions or applications of section 135.066 that can
7 | be given effect without the invalid provision or application and to this end the
8 provisions of section 135.066 are severable.

9 2. Page 1607, line 22: after that line insert:
10 INTOXICATING LIQUOR DEALERSHIPS. The creation of sectioni135.066 is to be
11 applied retroactively to all intoxicating liquor dealerships regardlcss‘of"‘when they were
12 entered into including any intoxicating liquor dealerships that were terminated or the
13 competitive circumstances of which were changed since October 1, 1998.

14
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ASSEMBLY AMENDMENT,
TO ASSEMBLY SUBSTITUTE AMENDMENT 1,

TO 1999 ASSEMBLY BILL 133

135.066 (1) LEGISLATIVE FINDINGs. The legislature finds that a balanced and
healthy three-tier system for the-disteibution-distributing of intoxicating liquor is in
the best interest of the state and the-jts citizens-of-Wiseensin; that the three3-tier
system for distributing intoxicating liquors has existed in Wisconsin for over 60
years; that the three3-tier system ensures a balanced and level playingfield-system
between grantor and wholesale tiers; that a wholesale tier consisting of numerous
healthy competitors is necessary for a balanced and healthy system: that the number
of intoxicating liquor wholesalers in Wisconsin has significantly declined over the
past two decades; that this continuing decline threatens the health and stability of the
wholesale tier; that this legislation, and its application to all intoxicating liquor
dealerships regardless of when they were entered into, is necessary to promote and

maintain a wholesale tier consisting of numerous healthy competitors; and that
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maintenance and promotion of the three3-tier system by means of this legislation will
promote the public health, safety and welfare. The legislature further finds that a
stable and healthy wholesale tier provides an efficient and effective means for tax
collection. The legislature further finds that dealerships between intoxicating liquor
wholesalers and grantors have been subject to state regulations since the enactment
of the 2ist Amendment to the U.S. Constitution and that the parties to those
dealerships expect changes to state legislation regarding those dealerships.

135.066 (2) INTOXICATING LIQUOR DEALERSHIP. Except as provided in
subsection (3), the comm;mi(y\of interest element of dealership is satisfied where the
dealer is a wholesaler as defined in s. 125.02 (21) which sells ’and}‘»fd-istributcs
intoxicating liquor as deﬁnediz"in s. 125.02(8).

135.066 (3) APPLICABILITY. (a) Chapter 135 applies to all intoxicating liquor
dealerships regardless of when they were entered into except (o intoxicating liquor
dealerships where:

1. The grantor, including any affiliates, divisions or subsidiaries, has
never produced en-an-ahnuat-basis-more than 200,000 gallons of intoxicating liquor

as defined in s. 125.02(8)_in any vear; or

2a.  The intoxicating liquor wholesaler’s net sales revenues from all of the
grantor’s brands of intoxicating liquor, except for wine as defined in s, 125.02(22),
sold to the intoxicating liquo; wholesaler, constitute less than 5% of the wholesaler’s
total net sales revenues of intoxicating liquor, except for wine, for the wholesaler’s

most recent fiscal year preceding the alleged violation of this chapter; and
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2b.  The intoxicating liquor wholesaler’s net sales revenues from all of the
grantor’s brands of wine sold to the intoxicating liquor wholesaler constitute less than
5% of the wholesaler’s total net sales revenues of wine for the wholesaler’s most
recent fiscal year preceding the alleged violation of this chapter.

2c.  For purposes of this subsection, "net sales revenues" means gross dollar

sales less returns, discounts and allowances.

135.066 (4) CHANGE IN OWNERSHIP. A change in:the ownership,

management, or control of an intoxicating liquor wholesaler or of an intoxicating
liquor wholesaler’s business is not good cause if the changed ownership or
management or control meets the grantor’s reasonable and material qualiﬁcﬁtions for
wholesaler applicants in effect at the time of the éhange. In the event an intoxicating
liquor wholesaler transfers its dealership rights to a party who meets the grantor’s
reasonable and material qualifications for wholesaler applicants in effect at the time
of transfer, such transferee shall succeed to the transferor’s dealership rights and the
grantor shall continue to be bound by the dealership.

135.066 (5) LIABILITY OF TRANSFEREE. (1) For purposes of this section only,

the following definitions apply:
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(@)  "Goodwill" includes use of a trademark, trade name, logotype or other
commercial symbol, and use of a variation of a trademark, trade name, logotype,
advertisement or other commercial symbol.

(b) “"Transferee" means a person who acquires any asset or activity of a
grantor’s intoxicating liquor business and who uses the goodwill assqciated with
intoxicating liquor of the grantor.

(2) A transferee shall be bound by each of the grantor’s dealerships with
the grantor’s wholesalers and consequently shall be deemed a grantor for purposes of,
and shall comply with, the requirements of this chapter.

135.066 (6) SEVERABILITY. If any provision of section 135.066, or the -
application of any provision of section 135.066 to a dealgrship is held ‘invalid, such
invalidity shall not affect other provisions or applications of section 135.066 that can
be given effect without the invalid provision or application and to this end the

provisions of section 135.066 are severable.

The creation of sSection 135.066 is to be

applied retroactively to all intoxicating liquor dealerships regardless of when they were

entered into including any intoxicating liquor dealerships that were terminated or the

competitive circumstances of which were changed within-one-year-prior-to-the-enaetment-of
seetion—135-066since October 1, 1998,
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September 27, 1999
Governor Tommy G. Thompson
Room 115 East
State Capital e T
PO Box 7863 . sgp 2 8

Madison, WI 53707-7863

Dear Governor Thompson,

Last week in a chat with Douglas Johuson X heard of the proposal to amend Wisconsin
Jaw in such a way as to give liquor distributors a permanent right to receive products from
liquor and wine producers. Douglas asked me for comments ofl the proposals wisdom, if not
legality. Instead I decided to write you these comments which 1 hope you will find wseful.

First, the proposed legislation establishes 2 monopoly, by giving liquor and wine
wholesalers a status with protections not enjoyed by any other wholesale provider. X understand
that the proposal helps seven large tiquor wholesalers who supply far more than a majority of
Wiscopsin’s retail wine and liquor retailets. New laws should be emacted when problems exist
requiring statutory solutions. The notable legislation which your administration has produced
result from careful and substantial siudy, I am aware of po facts which justify this kind of
governmental intervention into a market. Ample competition exists among beer and liquor

producers, but this proposal removes a level of competition among wholesale distributors. We
need very strong public policy justifications to support creating new monopolies. '

Second, bills making dramatic changes in supplier, wholesaler and retailer relationships,
should not be included in a budget bill. The proposal could have secondary impacts on
consumers. At least the interests of consumers ought to be evaluated mmore carefully than it has
peen. This proposal does not have jmmediate budget consequences, and hence ought to receive

more public attention and debate.

‘Third, the proposal fences out others who might wish to enter the wholesale wine and
liquor business. I understand some supporters argue that the proposal helps family buginesses.
Doubtless, but helping a family business need not always receive high prioricy. A bill helping
Microsoft aids the family business of Bill Gates, but we might properly view an argument that
it hielps a family business with suspicion.



Governor Tommy Thorapson
September 21, 1999
Page 2 ;

1 can not say whether a court might declare the law, if passed, unconstitutiopal. 1 do
conclude that the proposal offends free market principles that underlie a lot of constitutional law
forbidding states from interfering with interstate commerce. It is also vulnerable to attack on
the ground that it impairs the contractual discretion of suppliers. Suppliers participate i an
already heavily regulated industry and hence defenders will axgue that participants know that
government might intervene in their market. I expect, however, a court might view the
proposal with suspicion because it bears heavily on the contractual discretion of many out-of-
state crrerprises. Conversely the proposal benefits 2 handful of Wisconsin based wholesalers,
In this respect the proposal reeks of economic protectionism. Constitutional law flunks mauy
laws promoting economic protectionism. Bven if this proposal does not violate constitutional
principles it clearly violates the norms underlying those principles.

You might hear the claim that the proposal gives wholesalers no more protection than
enjoyed by tepured faculty. That analogy seems apt, but the positions differ. Faculty tenure
policies really rest on preserving the speech (i.c. First Amendment) rights of teachers.
Wholesalers have no such expectations. Yndeed I have not heard of any legal claims made by

wholesalers that require such monumental protection as supplied by the proposed legislation.

If a problem cxists requiring government intervention 1o protect one side of a
commexcial relationship we should have hearings to expose the problem. Thereafter we might
carefully drafted laws focusing on repairing the problems.

Sincerely,

D[S0

rdon B. Baldwin
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ASSEMBLY AMENDMENT ,
TO ASSEMBLY SUBSTITUTE AMENDMENT 1,
TO 1999 ASSEMBLY BILL 133

At the locations indicated, amend the substitute amendment as follows:

1. Page 1139, line 11: after that line insert:

“SECTION 2166%.,)1“}35.02 (3) of the statutesis renumbéred 135.02(3) (intro.) and
amended to read:

135.02 (3) (intro.) “Dealership” means a any of the following:

(a) A contract or agreement, either expressed or implied, whether oral or
written, between 2 or more persons, by which a person is granted the right to sell or
distribute goods or services, or use a trade name, trademark, service mark, logotype,
advertising or other commercial symbol, in which there is a community of interest
in the business of offering, selling or distributing goods or services at wholesale,
retail, by lease, agreement or otherwise.

m &
SECTION 21661.}4135.02 (3) (b) of the statutes is created to read:
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1 135.02 (3) (b) A contract or agreement, either expressed or implied, whether
& ¥ Argml. ALAT A
2 oral or writlen, betweer M,@ﬁ&atﬁig_hqﬂumﬁulﬁd&ye ! dih s 125:02~_

WMM};& by which r agfegmént a wholesaler)is granted the

3
. L. . . v~ 5. IRT0-{g )
4 right to sell or distribute intoxicating liquoﬂm r use a trade name, trademark service

5 mark, logotype, advertising or other commercial symbol related to intoxicating
6 liquor. .
{{ V\Sﬁéﬁm 135 02 (5g)mof the leE?é”; is created to read: N
8 135.02 (5g) “Intoxicating liquor” has the meaning given in s. 125.02 .
9 N\ SECTION 2166g. 135.02 (5r) of the statutes is created to read: |
10 AN :, 135.02 (5r) “Net revenﬁes” means the gross dollar amount péceived from the
11 sale toxicating liquor minus adjustments for returns, discotints and allowances.
12 SECTON 2166L. 135.02 (7) of the statutes is created to read:
13 135.02 (7 ) “Wine” has the meaning given in s. 125.02 (22).
14 SECTION 36n. 135.026 of the statutes ig<reated to read:
15 135.026 slative findings felating to intoxicating liquor

16 dealerships. The le ature finds thaf a balanced and healthy 3—-tier system for
17 distributing intoxicating 1 hor is i the best interest of this state and its citizens;
18 that the 3—tier system ensures balanced and level system between the grantor and
19 wholesale tiers; that a wholgsale ti onsisting of numerous healthy competitors is
20 necessary for a balanced’and healthy :;¥em; that the number of intoxicating liquor

21 wholesalers in this gtate is in decline; tha ‘this decline threatens the health and

22 stability of the/wholesale tier; that the reg ; 'on of all intoxicating liquor

—

/"»._/

‘‘‘‘‘

23 / dealershlps ié necessary to promote and mamtam a olesale tier consisting of
24 | numeroug’ healthy competitors; and that the maintenance apd promotion of the

25 3—tier/Gystem will promote the public health, safety and Welfar. The legislature

W e 5’5 wen. fe “’8 wene gy lers of L
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further finds that a stable and healthy wholesale tier provides an e’ﬁi;cient and
e ectivg means for tax collection. The legislature further finds that dealerships
betWeen intoxicating liquor wholesalers and grantors have b én subject to state
regulation since the enactment of the 21st Amendment to tl;;é U.S. Constitution and

that the\parties to those decalerships expect changes to éfate legislation regarding

those dealérships.
SECTION\2166p. 135.027 of the statutes is cpéated to read:
135.027 Lixbility of transferee of intoxicating liquor grantor. (1) In this
section:
(a) “Goodwill” intludes the use of a { ademark, trade name, logotype or other
commercial symbol, and the use of a varfation of a trademark, trade name, logotype,
advertisement or other commercial bol.
(b) “Transferee” means & person who acquires any asset or activity of a

grantor’s intoxicating liquor businégs and who uses the goodwill associated with the

brand.
SECTION 2166r! 135.03 of the statutes is renuiqbered 135.03 (1) and amended
to read: / N\

135.03 (1)/1519 Subject to sub. (2), no grantor, directljxor through any officer,
agent or empfoye, may terminate, cancel, fail to renew or substgntially change the
competitivé circumstances of a dealership agreement without u cause. The

burden/% proving good cause is on the grantor.
{SJECTION 2166u. 135.03 (2) of the statutes is created to read:
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/#rcw\svfer‘ of The

i) A\ownership or management of an intoxicating liquor

, as defined in s. 125.02 (21), is not good cause for a grantor to terminate,

renew or substantially change the competitive circumsta;
) , f‘("@,vﬁsﬁef”(‘
dealership with\that wholesaler if the%éréé@@vnershlp or manage [y ént meets the

SECTION 2166y. 135X)7 (4) of the statutes is createg o read:

135.07 (4) To a dealership involving the whole aling of intoxicating liquor if
any of the following apply:
(a) The grantor, including any affiliate, Aivision or subsidiary of the grantor,

lons of intoxicating liquor in any year.

has never produced more than 200,000 gga

(b) The dealer’s net revenueo the sale of the grantor’s brands of

revenues from the sale of th antor’s brands of wine'constitute less than 5% of the

D)

dealer’s total net revenyés from the sale of wine during the dealer’s previous fiscal

year.”. /
2. Pagel ({',7, line 22: after that line insert:

“(6g) INTOXICATING LIQUOR DEALERSHIPS. The renumbering an endment of

sections135.02 (3) and 135.03 of the statutes and the creation of sections\35.02 (8b)
(5g)/(5r) and (7), 135.03 (2) and 135.07 (4) of the statutes take effect retroastively to

ctober 1, 1998.”.

- (END)
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SECTION %135.066 of the statutes is created to read:

135.066 Intoxicating liquor dealerships.

(1) LECISLATIVE FINDINGS REL/
legislature finds that a balanced and healthy 3-tier system for distributing
intoxicating liquor is in the best interest of this state and its citizens; that the 3—tier
system ensures a balanced and level system between the W M({i ?v%oﬁg{iilers;
that a wholesale tier consisting of numerous healthy competitors is necessary for a
balanced and healthyﬁ;?s:c;rilc;q:hat the number of intoxicating liquor wholesalers in
this state is in decline; that this decline threatens the health and stability of the
wholesale tier; that the regulation of all intoxicating liquor dealerships, regardless
of when they were entered into, is necessary to promote and maintain a wholesale
tier consisting of numerous healthy competitors; and that the maintenance and
promotion of the 3—tier system will promote the public health, safety and welfare.
The legislature further finds that a stable and healthy wholesale tier provides an
efficient and effective means for tax collection. The legislature further f}pds that

Wdn v e red S
dealerships between intoxicating liquor wholesalers and have been subject

to state regulation since the enactment of the 21st Amendment to the U.S.
Constitution and that the parties to those dealerships expect changes to state
legislation regarding those dealerships.

(2) DEFINITIONS. In this section:

e s s oo A S

T T N— T T I
(a) Notw1thstand1ng S. WWealershlp” means a-contract or agreement,
either expressed }1;,1111"/ ied, whether oral or writterm; etween 2 or more persons by

which a whﬁﬂa;ﬂer is granted the righttosell or distribute intoxicating liquor or use

T, B . s oo
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e, traddm ice mar logoty(eﬁ\@rtlsl ommerci
intoxicatin qu}l
()

kﬁ){ “Intomcatmg liquor” has the meaning given in s. 125. 02 3.

'@’( “Net revenues” means the gross dollar amount received from the sale of
intox1cat1ng liquor mlmﬁs adjustments for returns, discounts and allowances.

@/ ;‘?V&xolesaler” has the meaning given 1n s. 125. 0‘{(2 1).

g( “V‘%}z” has the meaning given in 125.02 (22)

(3) LIABILITY OF TRANSFEREE OF INTOXICATING LIQUOR GRANTOR. (a) In this
subsection:

1. “Goodwill” includes the use of a trademark, trade name, logotype or other
commercial symbol, and the use of a variatiPn of a trademark, trade name, logotype,
advertisement or other commercial symbol.

| 2. “Transferee” means a person who acquires any asset or activity of a grantor’s
intoxicating liquor business and who uses the goodwill associated with the grantor’s
brand of intoxicating liquor.

(b) A transferee is considered a grantor for the purposes of this chapter and is
considered to have assumed the transferor’s dealership with the thlesaler of that
bran/d.

(4) CHANGE IN OWNERSHIP. (a) In this subsection, “successor wholesaler” means
a wholesaler who succeeds to the management, ownership or control of a wholesaler
or wholesaler’s business.

(b) A change in the management, ownership or control of a wholesaler or
wholesaler’s business is not good cause for a grantor to terminate, cancel, fail to
renew or substantially change the competitive circumstances of its dealership with

a successor wholesaler if the successor wholesaler meets the grantor’s reasonable
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and material qualifications for dealerships in effect at the time of the change. Ifthe
successor wholesaler meets the grantor’s reasonable and material qualifications for
dealerships in effect at the time of the change, the successor shall succeed to the
dealership rights of the predecessor wholesaler and the grantor shall continue to be
bound by the dealership.

(5) NoNAPPLICABILITY. This chapter does not apply to any of the following
dealerships: |

(a) Dealerships in which a grantor, including any affiliate, division or
subsidiary of the grantor, has never produced more than 200,000 gallons of

intoxicating liquor in any year.

Vo,

(b) Dealershipé in which the dealer’s net revenues from the sale of the grantor’s

brands of intoxicating liquor, except wine, constitute less than 5% of the dealer’s total
net revenues from the sale of intoxicating liquor, except wine, during the dealer’s
previous fiscal year and the dealer’s net revenues from the sale of the grantor’s
brands of wine constitute less than 5% of the dealer’s total ﬁet revenues from the sale
of wine during the dealer’s previous fiscal year.

(6) SEVERABILITY. The provisions of this section are severable/as provided in s.

14
990.001 (11).”. ]
4
1. vbfas®

/%, Page 1586, line 24: after that line ix;%“’

Nﬂf &flelter ”g
a (2#2) INTOXICATING LIQUOR DEALERSHIPS, The treatment of Sectlon 135 066 of the

statutesffirst app‘{& to dealerships in effgct on October 1, 1998.
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1. T have attempted in this redraft to address most of the concerns contained in your
redraft instructions as contained in the memo you furnished from Eric Peterson. I1did,
however, make some changes to the legislative findings statement. The statement, as
provided, uses the phrases “for over 60 years” and “the past two decades”. It is
inappropriate to use such references in the statutes because with the passage of time,
those references become inaccurate. Consequently, I did not include that language.

2. I changed the effective date provision to an initial applicability provision. The
provision now provides that all of s. 135.066 as created in the draft first applies to
dealerships in effect on October 1, 1998. I think this achieves the intent of the request
but please let me know if it does not.

Robin N. Kite

Legislative Attorney

- Phone: (608) 266-7291

E-mail: Robin.Kite@legis.state.wi.us
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September 30, 1999

1. Thave attempted in this redraft to address most of the concerns contained in your
redraft instructions as contained in the memo you furnished from Eric Peterson. 1did,
however, make some changes to the legislative findings statement. The statement, as
provided, uses the phrases “for over 60 years” and “the past two decades”. It is
inappropriate to use such references in the statutes because with the passage of time,
those references become inaccurate. Consequently, I did not include that language.

2. 1 changed the effective date provision to an initial applicability provision. The
provision now provides that all of 5. 135.066 as created in the draft first applies to
dealerships in effect on October 1, 1998. I think this achieves the intent of the request
but please let me know if it does not.

Robin N. Kite

Legislative Attorney

Phone: (608) 266-7291

E-mail: Robin.Kite@legis.state.wi.us

Do you want to specify a remedy for a “dealership” that was terminated without
“good cause” and that was subsequently transferred to a second wholesaler, or should
the courts decide this on a case—by—case basis? I don’t know whether a manufacturer
may take a “dealership” away from the current wholesaler, in order to restore it to the
previous wholesaler, without impairing the current wholesaler’s rights under this

legislation.

Paul E. Nilsen
Legislative Attorney
Phone: (608) 261-6926



